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DECI SI ON
The Gty of Orange appeals froman interest arbitration
award invol ving a negotiations unit of police sergeants, |ieutenants,

and captains. See N.J.S. A 34:13A-16f(5)(a). It asks us to vacate

the award as it pertains to holiday pay.

The arbitrator resolved the unsettled i ssues by conventi onal
arbitration, as he was required to do absent the parties' agreenent
to use another termnal procedure. N J.S. A 34:13A-16d(2).

The arbitrator awarded a four year contract from January
1, 2000 through Decenber 31, 2003 (Arbitrator's opinion, p. 20).
Anmong ot her things, he awarded the SOA's holiday pay proposal
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ordering that "[h]oliday pay shall be incorporated into base salary
for all years of service," effective January 1, 2001.

The City appeals. It asks us to vacate the portion of the
award concerning holiday pay, arguing that it violates an April 2000
Police and Fire Retirenent System (PFRS) regulation. It contends
that this regulation bars holiday pay from being considered
pensi onabl e conpensation in the circunstances here. Citing Delran
Ip., P.EER C. No. 99-86, 25 NJPER 166 (130076 1999), the SCA counters
that the nmethod of paynment for holiday pay is a mandatorily
negoti abl e subject; that the arbitrator did not address the pension
effect of the "fold-in" he ordered; and that the Division of Pensions
has exclusive jurisdiction to determ ne such pension inplications.
It also contends that because the City did not file a tinely scope of
negoti ations petition, the City is estopped fromalleging that the
hol i day pay portion of the award is preenpted. See N.J.A C
19: 16- 5. 5(c) .

The background to this issue is as follows. The parties
predecessor agreenent stated that holiday pay was to be included in
base sal ary beginning with the 23rd year of service, whereas prior to
that point it was paid as a lunp sum (Arbitrator's opinion, p. 17;
T162). The parties believed that this provision increased an
of ficer's pension because, under pre-2000 regul ations, regular,
periodi c paynments were considered in
cal cul ati ng pension benefits, whereas |unp sum paynents were not

(Arbitrator's opinion; p. 17; T162; N.J.A C 17:4-4.1(d)
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(repealed)). Wile this distinction between |unp sum and regul ar,

periodi c paynents still pertains, see NNJ. A C 17:4-4.1(a)l and 2iv,

the new regul ation also states that "creditabl e conpensation” does

not include "[a]lny formof conpensation which is not included in a
menber's base salary during sonme of the nenber's service and is

i ncluded in the nenber's base salary upon attai nment of a specified
nunber of years of service." NJ.A C 17:4-4.1(a)(2)xiii. The
rationale underlying NNJ.A.C 17:4-4.1(a)(2)xiii is that

end-of -career salary increases, designed primarily to increase
retirement benefits, jeopardize the actuarial integrity of the system
because they result in retirees receiving benefits which were not
adequately funded by enpl oyer and enpl oyee contri butions throughout

the enpl oyee's career. Fraternal Order of Police, Garden State Lodge

#3, et al. v. Bd. of Trustees of the Police and Firenen's Retirenent

System N. J. Super. (App. Div. 2001); Wlson v. Bd. of

Trustees of Police and Firenen's Ret. System 322 N.J. Super. 477,
481- 483 (App. Div. 1998).

At the tinme the SOA filed its interest arbitration petition
N.J.A C 17:4-4.1 had been proposed and the SCA sought to fold
holiday pay into base salary without regard to years of service.
Before the arbitrator, the City maintained that the proposal would
not benefit superior officers (Arbitrator's opinion, p. 17). The

City argued, as it does now, that N.J.A C
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17:4-4.1(a)(2)xiii requires that holiday pay nust be included in an
enpl oyee' s base wages during all of his or her years of service with
the Gty for it to be used in calculating pension benefits. The City
argued that allow ng the holiday pay to be considered pensionabl e
conpensation for the superior officers only would trigger the
actuarial problens referred to in Wlson and would run afoul of
NJ.AC 17:4-4.1(a)2xiii, since enployees do not beconme superior
of ficers without having sone years of service in the rank-and-file
unit (Arbitrator's opinion, p. 17).

While the arbitrator appeared to agree with this
interpretation of the pension regul ations, he neverthel ess awarded
t he SOA proposal. He reasoned:

Conceptual ly the parties have an accord as
to the enrichnent of salary to be used for
conmput ati on of pension benefits. Both parties
have benefited fromthe provision in the 1999
Agr eenment whi ch del ays the conbination until the
23rd year since neither makes contributions to
t he pension for years before that point and the
addition to salary is not a function of overtine
or other base salary rates prior to the
i nclusion. However, the Pension D vision has
made it clear that to be an accepted part of the
pay rate for conputation of pension benefits the
hol i day pay or any other el enment considered to
be sal ary nmust be incorporated for the entire
period of enploynent.... The City argues that as
long as the PBA unit of patrol nen, the source of
appointments to the ranks in this unit, do not
have such a program that is incorporation of
holiday pay at initial appointnment or when the
Pensi on Division may have ot herw se al |l owed,
there is no value to the individual to effect a
change in this unit. On the other hand, should
t he demand be rejected and shoul d such an
acceptable plan be initiated for patrol nen, then
when they are pronoted to sergeant they would
becone ineligible for the val ue of holiday pay
as a
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part of their pensionabl e wages according to the
terms of the SOA 1999 Agreenent. This would
seemto be unfair and probably a disincentive
for accepting the pronotion as well. [If one can
presune that such a program if consumated with
the PBA unit, has the support of the Cty, then
having an Agreenment with the SQA which precludes
it remaining effective appears to be

i nappropriate. Based on this line of reasoning,
| intend to provide a renedy for this situation
which reflects the circunstances outlined above.
[Arbitrator's opinion, p. 17].

Based on this analysis, the arbitrator ordered that "[h]oliday shal
be incorporated into base salary for all years of service", effective
January 1, 2001.

We first consider the SOA's contention that, because the
Cty did not file a scope of negotiations petition, it is now barred
fromarguing that the holiday pay portion of the award is preenpted.

See N.J.A.C 19:16-5.5(c) (where party does not file a scope of

negoti ations petition, it is deemed to have agreed to submt al
unresol ved issues to interest arbitration).

A claimthat a proposal contravenes a statute or regul ation
is aclaimthat the proposal is not mandatorily negotiable. See

Paterson Police PBA No. 1 v. Paterson, 87 N.J. 78 (1981).

Accordingly, it should be raised in a scope of negotiations petition

that, under the regulations in effect in
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February 2000, had to be filed within 10 days of a respondent's
recei pt of an interest arbitration petition.¥

W will assume for purposes of analysis that the deadline in
N.J.A C 19:16-5.5(c) did not apply because, while the SOA s February
25, 2000 petition listed "holiday pay in base pay" as one of the
di sputed issues, the regulation on which the City relies was not
adopted until February 28, 2000 and did not becone effective until
April 3. See 32 NJ.R 1246(a). Wile the Cty could have filed a

scope petition after the regul ati on was adopted, our regulations did
not mandate that it do so. Conpare Borough of Prospect Park,

P.EER C. No. 92-117, 18 NJPER 301, 303 n.1 (923129 1992) (declining
to find that petition filed after NNJ. A C. 19:16-5.5(c) deadline was

untimely where revised work schedul e proposal raised new
negotiability concerns and petition was filed after enployer received
revi sed proposal).

In these circunstances, we will consider the nerits of the
Cty's claim W do so given the effective date of the regul ation;
the principle that a public sector arbitration award nust conformto
statutes and regul ations, see Od Bridge Tp. Bd. of Ed. v. O d Bridge
Ed. Ass'n, 98 N.J. 523, 527 (1985) and Jersey City Ed. Ass'n v.
Jersey Gty Bd. of Ed., 218 N.J. Super. 177, 188

1/ Regul ations effective July 2, 2001 change the deadline to
fourteen days after a respondent's receipt of the Director of
Arbitration's Notice of Filing of an interest arbitration
petition. See 33 N.J.R 1169(a); 33 N.J.R 2281(a).
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(App. Div. 1987); and the City's contention that the award violates a
regul ati on. Conpare Borough of Roseland, P.E. R C. No. 2000-46, 26
NJPER 56 (131019 1999) (one factor that may be considered in

eval uati ng whether to relax the tine requirenents for filing a scope
petition is whether a party alleges that a proposal contravenes a
statute or regulation).

W now turn to the nmerits of the City's appeal. W agree
with the SOA that this case is largely governed by two principles set
forth in Delran.

The first principle is that an arbitrator may not issue any
"finding, opinion or order regarding any aspect of the rights duties,
obligations in or associated with ... any governnmental retirenent

systemor pension fund...." See N.J.S. A 34:13A-18.

The second principle is that, while the subject of pensions

is not mandatorily negotiable, see N.J.S. A 34:13A-8.1 and State v.

State Supervisory Enployees' Ass'n, 78 N.J. 54, 83 (1978), pension

statutes and regul ati ons do not automatically preenpt proposals
relating to termnal |eave, longevity or holiday pay, even though

t hose proposals may trigger questions about how the conpensation w |l
be treated for pension purposes. Delran; Town of Kearny, P.E R C
No. 2001-58, 27 NJPER 189 (132063 2001); Town of Harrison, P.E. R C
No. 99-54, 25 NJPER 40 (130016 1998); Galloway Tp., P.E.R C. No.
98-133, 24 NJPER 261 (129125 1998); Voorhees Tp., P.E.R C. No. 96-77,
22 NJPER 198 (127105 1996). Stated another way, our case |aw has

f ocused not on whether a form
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of conpensation may, under pension regul ations, be used to calcul ate
pensi on benefits, but on whether it is negotiable separate and apart
fromits pension inplications.

Thus, we affirmed an award in Delran, also involving a
police superiors unit, where an arbitrator awarded a union proposa
to include holiday pay in base pay. Delran was deci ded before the
2000 regul ati on was adopted, but the enpl oyer's argunent was
conceptually the sane as the City's: the holiday pay portion of the
award shoul d be vacat ed because, given Division of Pension
requi renents, SOA nenbers' holiday pay could not be considered part
of their base salary for pension purposes. W rejected that claim
reasoning that the arbitrator's award did not address the pension
effect of the fold-in he had ordered and that the award coul d be
legally inplemented by including holiday pay in base pay for the
pur pose of cal culating overtine -- one of the SOA' s objectives in
proposing the fold-in. 25 NJPER at 169. W held that the method of
paynent for holiday pay and the base pay rate for overtime purposes
were mandatorily negotiable. W reasoned that these conpensation
i ssues were separate fromhow the holiday pay was treated for pension
purposes. Wiile noting that the arbitrator's opinion reflected his
view that the award would result in slightly higher pensions for unit
menbers, we stressed that neither we nor the arbitrator had
jurisdiction to direct what was to be included in base salary for

pensi on purposes. |bid.
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Del ran governs this case. As in Delran, the arbitrator's
award addresses a mandatorily negotiabl e conpensation issue: the
met hod of payment for holiday pay that al so, as the SOA notes,
affects overtine and other pay rates calculated on an officer's base
salary. The award does not direct that holiday pay be included in
base pay for pension purposes and it can be legally inplenented,
regardl ess of whether the Division of Pensions finds
t he conpensation to be pensionable, by adding holiday pay to base
salary for the entire period of tine an individual is in the SOA unit
rat her than, as before, with the 23rd year of service. W stress
that the Division of Pensions nust resolve the pension inplications,
if any, of changing the method for paying holiday pay for the SOA

unit. Delran; Gall oway.

Consistent with this analysis, we conclude that the
arbitrator did not, as the Cty argues, exceed his authority by
awardi ng the fold-in when the PBA unit does not have a simlar
provision. The City's argunent rests on the assunption that the
holiday pay will be pensionable only if and when holiday pay is also
included in the base salary of rank-and-file unit menbers. Even if
we assune that to be the case, the award can, as noted, still be
legally inplemented as it affects the nethod of paynent for holiday
pay -- and overtime and other pay rates -- for this unit. Wile the
arbitrator could, as the City notes, have made his award conti ngent
upon the PBA unit's receiving the provision, see Borough of Matawan,

P.EER C. No. 99-107, 25 NJPER 324 (930140 1999), he was not required

to do so.
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In so holding, we recognize that the 23rd year fold-in in
the parties' predecessor agreenent was intended to increase nmenbers
pensi ons. And we al so recogni ze that the SOA may have proposed to
fold-in holiday pay without regard to years of service so as to
retain or obtain pensions at a particular |evel, while conformng to
t he new regul ati on. However, the fact that an award on a
conpensation i ssue may, after Division of Pensions review,
al so affect pension benefits, does not make the award invalid. See
Del ran, 25 NJPER at 169 (comrenting that one effect of the
arbitrator's award could be to increase pension benefits if other
requi renents then in effect were also net).

In affirmng the arbitrator's award, we note one difference
between this case and Delran. |In Delran, the Division of Pensions
had al ready advi sed the Townshi p that holiday pay woul d not be

included in an SOA nenber's pensionabl e base salary unless all other

Townshi p enpl oyees who belonged to PFRS -- i.e., rank-and-file police
officers -- also received holiday pay on a regular, periodic basis
instead of as a lunp sum In this case, we have no Division of

Pensi on communi cation relating to this enployer, and the April 2000
pensi on regul ati on appears to take a different approach fromthe
Di vi sion of Pensions letter referred to in Delran.? Thus, we have

| ess basis than in Delran to

2/ NJ.AC 17:4-4.1(a)l and NJ.A C 17:4-4.1(a)2xi now focus on
whet her a form of conpensation is paid uniformy anong nenbers
of the sane negotiations unit who: (1) receive the conpensation
and (2) who are al so nenbers of the sane retirenent system
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surm se that the Division of Pensions will conclude that the holiday
pay is not creditable for pension purposes, and | ess reason to vacate
an award that addresses the mandatorily negoti abl e issue of the
met hod of paynment for holiday pay.
ORDER
The arbitrator's award is affirned.

BY ORDER OF THE COW SSI ON

MIlicent A Wasel
Chair

Chair Wasell, Conm ssioners Buchanan, Miscato, Ricci and Sandman
voted in favor of this decision. Conm ssioners Madonna and MG ynn
abst ai ned from consi deration. None opposed.

DATED: July 26, 2001
Trenton, New Jersey
| SSUED: July 27, 2001



